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The EC Competition rulesThe EC Competition rules

ðð Article 81 Article 81 
ðð Article 82Article 82
ðð The Merger Regulation The Merger Regulation 
ðð Article 86Article 86 (Services of general economic (Services of general economic 

interest)interest)
ðð Articles 87 Articles 87 -- 89 EC89 EC (State aid rules)(State aid rules)



Article 81Article 81

ðð TheThe aimaim isis to to protectprotect competitioncompetition on on thethe marketmarket
withwith a a viewview of of promotingpromoting consumerconsumer welfarewelfare and and 
efficientefficient allocationallocation of of resourcesresources

ðð ArticleArticle 81(1) EC 81(1) EC prohibitsprohibits agreementsagreements betweenbetween
companiescompanies thatthat restrictrestrict competitioncompetition
ðð Trade Trade betweenbetween MemberMember StatesStates mustmust bebe affectedaffected
ðð AppreciableAppreciable effecteffect
ðð Negative Negative effectseffects on on competitioncompetition ((marketmarket powerpower))

ðð ArticleArticle 81(3) EC 81(3) EC providesprovides an an exemptionexemption fromfrom thethe
prohibitionprohibition ifif fourfour cumulativecumulative conditionsconditions areare
fulfilledfulfilled



Conditions of Article 81(3)Conditions of Article 81(3)
ðð EfficiencyEfficiency gainsgains

ðð CostCost savingssavings
ðð ImprovedImproved servicesservices

ðð Fair Fair shareshare to to consumersconsumers
ðð EfficienciesEfficiencies mustmust bebe passedpassed on to on to thethe consumersconsumers
ðð SlidingSliding scalescale: : thethe greatergreater thethe restrictionrestriction of of competitioncompetition, , thethe greatergreater mustmust

bebe thethe efficienciesefficiencies passpass--onon to to consumersconsumers
ðð IndispensabilityIndispensability

ðð Agreement as such Agreement as such necessarynecessary to to achieveachieve efficienciesefficiencies ??
ðð Are Are therethere lessless restrictiverestrictive meansmeans to to achieveachieve thethe efficiencyefficiency gainsgains ??

ðð No No eliminationelimination of of competitioncompetition
ðð DegreeDegree of of competitioncompetition existingexisting priorprior to to thethe agreementagreement
ðð Impact of Impact of restrictiverestrictive agreementagreement on on competitoncompetiton
ðð RealisticRealistic analysisanalysis of of thethe variousvarious sourcessources of of competitioncompetition
ðð ActualActual and potential and potential competitoncompetiton mustmust bebe consideredconsidered



Modernization of Article 81Modernization of Article 81
ðð EC Regulation 2003/1EC Regulation 2003/1

ðð Legal exception systemLegal exception system
ðð Direct application of Article 81(3)Direct application of Article 81(3)

ðð Shift from a legalistic based approach to an economic based Shift from a legalistic based approach to an economic based 
interpretation of the competition rulesinterpretation of the competition rules

ðð Decentralization towards National Courts and Decentralization towards National Courts and 
Authorities/more application of Community lawAuthorities/more application of Community law

ðð Increased enforcement powersIncreased enforcement powers
ðð Applies to all air transport, including routes between the EU anApplies to all air transport, including routes between the EU and third d third 

countriescountries
ðð Main Commission decision typesMain Commission decision types

ðð Commitments (Article 9)Commitments (Article 9)
ðð Infringement (Article 7) Infringement (Article 7) 

ðð Important set of NoticesImportant set of Notices
ðð http://http://europa.eu.int/comm/competition/antitrust/legislationeuropa.eu.int/comm/competition/antitrust/legislation//



Article 81 Article 81 –– Secondary/Soft LawSecondary/Soft Law
ðð Implementing Commission Regulation 773/2004 Implementing Commission Regulation 773/2004 

relating to the conduct of proceedingsrelating to the conduct of proceedings
ðð Commission Notice on Commission Notice on 

ðð Cooperation within the network of competition authorities (ECN)Cooperation within the network of competition authorities (ECN)
ðð Cooperation between the Commission and the courts of the EU Cooperation between the Commission and the courts of the EU 

Member StatesMember States
ðð Handling of complaints by the CommissionHandling of complaints by the Commission
ðð Informal guidance relating to novel questions concerning ArticleInformal guidance relating to novel questions concerning Article

81 and 8281 and 82

ðð Guidelines on theGuidelines on the
ðð Effect on trade concept contained in Article 81 and 82Effect on trade concept contained in Article 81 and 82
ðð Application of Article 81(3))Application of Article 81(3))

ðð http://http://europa.eu.int/comm/competition/antitrust/legislationeuropa.eu.int/comm/competition/antitrust/legislation//



Article 82Article 82

ðð Prohibits Prohibits ““any abuse by one or more undertakings any abuse by one or more undertakings 
of a dominant position within the common market or of a dominant position within the common market or 
in a substantial part of it in a substantial part of it …… as incompatible with the as incompatible with the 
common market in so far as it may affect trade common market in so far as it may affect trade 
between Member Statesbetween Member States””

ðð Examples of prohibited abuses set out in Article 82 Examples of prohibited abuses set out in Article 82 
include the imposition of unfair prices, production or include the imposition of unfair prices, production or 
marketing restrictions, discrimination between marketing restrictions, discrimination between 
customers and tying provisions in contractscustomers and tying provisions in contracts

ðð EC guidelines in preparationEC guidelines in preparation



EU Merger ControlEU Merger Control

ðð Merger Regulation creates a system of merger control Merger Regulation creates a system of merger control 
at the Community levelat the Community level

ðð Commission has sole competence for concentrations Commission has sole competence for concentrations 
which have Community dimension; otherwise national which have Community dimension; otherwise national 
merger control may applymerger control may apply

ðð The Commission investigates all concentrations to The Commission investigates all concentrations to 
assess whether or not that will assess whether or not that will ““significantly impedes significantly impedes 
competition in the common market or a substantial competition in the common market or a substantial 
part of it, in particular as a result of the creation or part of it, in particular as a result of the creation or 
strengthening of a dominant positionstrengthening of a dominant position”” ((MergerRegMergerReg))
ðð Concentrations which are found not to meet these criteria are Concentrations which are found not to meet these criteria are 

declared incompatibledeclared incompatible and must not be implementedand must not be implemented
ðð Commission may approve concentrations subject to Commission may approve concentrations subject to enforceable enforceable 

commitmentscommitments from the merging partiesfrom the merging parties



MergerRegMergerReg: Secondary/Soft law: Secondary/Soft law
ðð Merger Regulation (139/2004) contains the main rules for the Merger Regulation (139/2004) contains the main rules for the 

assessment of concentrationsassessment of concentrations
ðð Implementing Regulation (802/2004) concerns procedural issues Implementing Regulation (802/2004) concerns procedural issues 

(notification, deadlines, right to be heard,...)(notification, deadlines, right to be heard,...)
ðð Notices and guidelines play an important role for the Notices and guidelines play an important role for the 

interpretation of the Merger Regulation interpretation of the Merger Regulation 
ðð Horizontal Merger Guidelines, Horizontal Merger Guidelines, 
ðð Notices on  ancillary restrictions, simplified procedure and casNotices on  ancillary restrictions, simplified procedure and case e 

allocationallocation
ðð "Best Practice Guidelines" which concern the relationship "Best Practice Guidelines" which concern the relationship 

between case team and parties/third parties during the procedurebetween case team and parties/third parties during the procedure
ðð http://europa.eu.int/comm/competition/mergers/legislation/regulahttp://europa.eu.int/comm/competition/mergers/legislation/regulationtion//

#implementing#implementing



Key air transport competition issues

ð Fight against hardcore restrictions 
ð Non-compete clauses
ð Market sharing arrangements
ðð Commission decision in SAS/Commission decision in SAS/MaerskMaersk of July 2001 imposing of July 2001 imposing 

finesfines
ð Monitoring of market foreclosure and 

exclusionary practices
ðð Predatory practicesPredatory practices
ðð Travel agency incentive schemes (BA/Virgin)Travel agency incentive schemes (BA/Virgin)
ðð Frequent flyer programsFrequent flyer programs
ðð Corporate agreementsCorporate agreements

ð Assessment of alliances and mergers 
ðð CaseCase--byby--case analysis necessarycase analysis necessary



Assessment of airline alliances 
and mergers 

ð Overall positive Commission approach 
ðð Benefits resulting from combined networks, but may Benefits resulting from combined networks, but may ……
ðð …… reduce competition and enhance market power on reduce competition and enhance market power on 

selected overlapsselected overlaps

ð Key assessment issues 
ðð Definition of relevant markets and competitive overlapDefinition of relevant markets and competitive overlap
ðð Competitive effects and barriers to entryCompetitive effects and barriers to entry
ðð Benefits must outweigh competition harmBenefits must outweigh competition harm
ðð No elimination of competitionNo elimination of competition
ðð Remedies are often necessary to avoid prohibitionRemedies are often necessary to avoid prohibition

ðð EC Guidelines as assessment toolsEC Guidelines as assessment tools
ðð Provide transparency and predictability regarding the Provide transparency and predictability regarding the 

CommissionCommission’’s competitive analysiss competitive analysis



Market definitionMarket definition

ðð CityCity--pairs (O&D) vs. network marketspairs (O&D) vs. network markets
ðð O&D as starting pointO&D as starting point

ðð Direct/indirect flights (longDirect/indirect flights (long--haul/short haul)haul/short haul)
ðð Overlapping airport Overlapping airport catchmentcatchment areasareas
ðð Scheduled/charter servicesScheduled/charter services
ðð IntermodalIntermodal competition (train/car)competition (train/car)

ðð TimeTime-- vs. pricevs. price--sensitive passengers sensitive passengers 
ðð Corporate customers as a separate market ?Corporate customers as a separate market ?



Competitive effects analysisCompetitive effects analysis

ðð Negative effects on prices, output, innovation or Negative effects on prices, output, innovation or 
quality of services ?quality of services ?

ðð Parties have or obtain some degree of market Parties have or obtain some degree of market 
power ?power ?

ðð Intensity of restriction and degree of competition Intensity of restriction and degree of competition 
that remains ?that remains ?

ðð Restriction of actual and/or potential competition ?Restriction of actual and/or potential competition ?
ðð Use of economic assessment standardsUse of economic assessment standards

ðð Market shares and their stability over timeMarket shares and their stability over time
ðð Concentration measures (HHI)Concentration measures (HHI)
ðð Entry barriers and likelihood of market entryEntry barriers and likelihood of market entry



Entry barriers in air transportEntry barriers in air transport
ðð RegulatoryRegulatory barriersbarriers, such as government pricing restrictions , such as government pricing restrictions 

for indirect flights or the unavailability of necessary traffic for indirect flights or the unavailability of necessary traffic rightsrights
ðð Slot shortagesSlot shortages at congested airportsat congested airports

ðð Increased frequenciesIncreased frequencies resulting from the coresulting from the co--operationoperation

ðð Economies of scope, scale and densityEconomies of scope, scale and density enjoyed by hubenjoyed by hub--
carrierscarriers

ðð Network effectsNetwork effects resulting from joint frequent flyer, travel resulting from joint frequent flyer, travel 
agency or corporate customer incentive schemes or reduced agency or corporate customer incentive schemes or reduced 
third carrier access to transfer passengersthird carrier access to transfer passengers

ðð Sunk costsSunk costs such as marketing and promotional expendituressuch as marketing and promotional expenditures

ðð "Behavioural" "Behavioural" barriersbarriers arising from possible predatory arising from possible predatory 
practicespractices



Entry barriers and remediesEntry barriers and remedies

No CRS disadvantages for new entrantsOther

Governments grant missing traffic rights to new entrantsRegulatory

Conditions pertaining to fares: Whenever the parties reduce the fares
on a new entrant route they also apply an equivalent reduction on (up to 
3) other routes on which they have currently no competition.

Predatory pricing

Limits on the operation of commissions schemesTACO/Corporate agreements

Access to parties FFP program at favorable conditionsFFP
Inter-modal agreement
Special prorate agreements
Block Space agreements
Interlining agreementsNetwork scope/

Access to feed traffic

Frequency freeze or reductionFrequency advantage
Divesture or termination of existing agreementsStructural link

Surrender of slots by partiesAccess to slots
Applied remedyEntry barrier



xxReporting obligation

x
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Art 81MergerArt 81Art 81Art 81Art 81MergerArt 81Legal basis

AF/AZAF/KLMBA/IBSN/BALH/AuABmi/LH/SASKLM/AZLH/SASTransaction
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The CommissionThe Commission’’s past practices past practice



Questions & AnswersQuestions & Answers


